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SLINGER DRAINAGE, INC. DOCKET NO. 5-CWA-97-022

v &/ o/ o/

RESPONDENT

INITIAL DECISION

September 22. 1997. The action was initiated pursuant to section 309 of the
Clean Water Act CWA 33 U.S.C. 1319 . The com Ialnt alle es that Respondent

into the waters of the United States Wlthout a permit. The Complainant requests
assessment of a $90.,000 penalty. Respondent answered the complaint on October 10,
1997. An oral evidentiary hearing was held in Madison., Wisconsin on May 14, 1998.
[&D)

EINDINGS OF FACT

The Respondent is the owner and operator of a field drainage contracting company
with its place of business at N7265 Jones Road, Randolph. Wisconsin. Respondent has
been a registered corporation in good standing in Wisconsin since July 7, 1971 and
is a person under CWA section 502 (5 33 U.S.C. 1362 (5). The Agenc rovided
notice of the commencement, and opportunity for consultation, about this action to
Wisconsin. In July 1994, Respondent performed drainage construction on property
owned by Dennis Shoup., consisting of more than 100 acres in the east one-half of
Section 34, Township 12 North, Range 13 East, Westford Township, Dodge County,
WlsconS|n. It was Shoup |ntent|on in _hiring Respondent to draln water from the

Respondent laid about 26,000 feet of drainage tile to form a drainage grid over
approximately 50 acres of the northern portion of the site in July 1994. In order
to place the drainage tiles in the wetland Respondent dug a thirteen inch wide, 4-6
feet deep. trench. The Respondent used a Hoes trenching machine and hand shovels to
remove spoil and deposit it on the surface of the wetlands outside the trench. The
trench was dug by a trenching arm on the Hoes trenching machine., as it ran across
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the surface of the Shoup wetland. The trenching arm cast the dredged material to
each side of the trench. As the Hoes machine dredged and deposited the soil on the
sides of the trench., plastic drain tile was fed from a spool down into the trench.
Next, concave shaped disks, at the back of the Hoes trench machine, knocked the
soil back into the trench, covering the drain tile. Altogether, Respondent removed
and depOSlted elsewhere on the S|te more than 2900 cubic yards of f|II material .

materials were returned to the trench by a tractor W|th an attached blade. A

portion of the removed soil and organic materials remained on the surface of the

excavated area. The Respondent did not obtain, or have., pursuant to CWA section

404, 33 U.S.C. § 1344, a permit to fill wetlands from the Agency or the Army Corps
_of Engineers.

The Shoup wetland site is adjacent to a waterway known as the Town Ditch. The Town
Ditch flows |nt0 the Beaver Dam River whlch flows into the Rock River and then into

conditions that are reqgularly saturated by water. Standing water and water
saturation of the soil on the site has been observed. The site also contains plant

species which grow in saturated soil conditions. @ The site lies in a flyway for
ducks migrating from Canada to the southern United States.

The Respondent., which has been in the business of providing field drainage services
for at least 25 years, does not inquire whether a CWA section 404 permit has been
obtained unless a property owner is receiving a federal or state farm subsidy.
Charles Slinger., the sole owner of the Respondent, believes that the Clean Water

Act is ' generally |gn0red and is treated as a ""don"t ask, don"t tell” Iaw When he

result in the landowner losing its subsidy.

The area around, and including, the site has two special designations. The
Wisconsin Department of Natural Resources in 1990 designated the Beaver Dam River
watershed as a priority watershed for funding for non-point source pollution
control. Referred to as the Beaver Dam River Priority Watershed Project, sites
within the watershed are eligible for technical assistance to correct problems
associated with delivery of excess sediments and nutrients to the waters comprising
the watershed. Testimony of State of Wisconsin and Agency officials indicated that
conversion of the site to agricultural use is likely to increase the flow of
sediments to Beaver Dam lLake. Increased sediments in the lake can affect the
turbidity of the water, which affects the depth at which plant communities can
thrive. Plant communities in turn affect fish and waterfowl breeding. Upstream
wetlands act as a filter to absorb and remove excess nutrients from the flow of
water through a watershed. Excess nutrients are a chronic problem in Beaver Dam
Lake and lower the water quality in the lake. The wetlands, which are the subject

of this proceeding. support a large number of plants and wildlife that rely on
wetlands for their habitat. In order to maintain the wetlands habitat. the Glacial

Habitat Restoration Area (GHRA) was established. The GHRA area receives money from

the state and federal governments in order to reverse the historic decline of
wildlife habitat which has resulted from wetland drainage and the conversion of

upland grasslands to agriculture.(31

Before Respondent began excavating at the site, it received, on April 24, 1990,
letter from the District Engineer for the United States Army Corps of Englneers,
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represented, had not received any formal training in application procedures for CWA
section 404 permits.

Respondent has not had a previously adjudicated violation against it. The
Complainant reviewed the Dun & Bradstreet Corporation report on the Respondent. On
December 30, 1996, when the Respondent was asked in a pre-complaint information
reguest by the Agency's Dlrector of the Water Division, Reglon 5, to prOV|de

to respond. When questioned at the hearing about the size of its tiling business,
Slinger"s answers were evasuve and |ncomplete Respondent, apparently, performed

to discharge any pollutant into navigable waters, except in compliance with section
404 of the CWA. Section 404 of the CWA permits the Secretary of the Army acting
through the Chief of Englneers, U.S. Army Corps of Engineers to |ssue permits for

include wetlands., which are those areas that are '"inundated or saturated by surface
or ground water at a frequency and duration sufficient to support, and that under
normal circumstances do support, a prevalence of vegetation typically adapted for

The Respondent®s actions come within the definitions and prohibitions of the
foregoing statutory sections. Respondent operates a field drainage contracting
company in Randolph, Wisconsin: it |s a corporatlon reglstered under the laws of

acres of the 100 acres of wetland owned by Dennis Shoup in Dodge County., Wisconsin.
Respondent operated a Hoes trenching machine, shovels and a tractor with a scraper
blade to remove soils and organic materials from the site and deposit them in a
location other than the location from which they were removed. The amount of soil
and organic material removed was more than 2900 cubic yards, which formed a
footprint of about one-half acre. The site on which the soil was removed and
deposited by the Respondent is a "wetland" and is among the waters of the United
States and a naV|gabIe waterway, pursuant to the statutory deflnltlons.

Dam River.

The soil and organic material., removed and deposited by Respondent at the site, are
rohibited "pollutants”™ under CWA 301. And Respondent®"s removal and redeposit of

vegetation or other materials in the wetland is a discharge under the CWA. Rybachek
v. EPA, 904 F2d 1276, 1285-86 (9—— Cir. 1990): Avoyelles Sportsmen"s lLeague V.

Marsh. 715 F2d 897. 923, 924 n. 43 (5% Cir. )
Co.. 767 F. Supp. 200, 204 (D. Mont. 1990). The Hoes trenching machine. shovels and
tractor driven scraper used by Respondent are point sources or conveyances from
which pollutants were discharged. U.S. v. Tull, 615 F. Supp. 610, 622 (E.D. Va.
1983 aff*d. 769 F.2d 182 (4 Cir. 1985) rev"d on other grounds. 481 U. S. 412
(1987).

Respondent concedes that it dld not possess a CWA 8§ 404 permlt which would have

section 301 (a). Moreover, each day the material discharged by Respondent remains
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July 1994, remains in place, although the drainage system constructed by the
Respondent was disabled on October 1., 1995.

Respondent argues that the insertion of drainage tiles in a wetland is not a
discharge and is, therefore, not prohlblted by the CWA. It concedes that its

plant crops in the wetland. In addition, Respondent does not contest that in laying
26,000 feet of drainage tile it removed 2900 cubic yvards of soil and organic
material from trenches that were from 4 to 6 feet deep. Nor does it dispute that it
operated a Hoes trenching machine, shovels and a tractor with a scraper blade to
remove soils and organic materials from the site and deposit them in a location
other than the location from which they were removed. However., it contends that its
main purpose was not to move 2900 cubic yards of soil but to install the 26.000

Respondent maintains that incidental discharges are not prohibited by the CWA
because they do not amount to polluting discharge.

Respondent®s argument is contrary to existing law. The redeposit of materials
excavated from a wetland is the addition of pollutants under the CWA. United States

v. Huebner, 752 F. 2d 1235, 1243 (7Lﬂ Cir. 1985). The regulations of the Army Corps
of Engineers explain that an addition of spoil from a wetland which results from
dredging or the making of trenches, such as those dug by Respondent., is subject to
the CWA permit requirements. The regulations define "dredged material' to mean
"material that is excavated or dredged from waters of the Unlted States-" 33 C. F R.

"discharge of dredged material® and will be subject to regulation under section
404." Id at 41210 While the regulations have been amended, the Corps of Englneers

found in this case.

The Army Corps of Engineers interpretation is consistent with CWA section 404.
Except for "non- rohibited" discharges of dredge or fill materlal -— all of Wthh

purpose bringing an area of the navigable waters into a use to which it was not
previously subject, where the flow or circulation of navigable waters may be
impaired or the reach of such waters be reduced, shall be required to have a

permit....

Respondent dug 26,000 feet of trenches and removed and redistributed 2900 cubic
vards of various layers of the wetland. Gregory Carlson., Environmental Protection
Specialist at the Agency, found that the 2900 cubic yards of dredged material was
sidecasted over an actual footprint of approximately one-half acre. The effect was
to pollute and disrupt more than Ffifty of the one hundred acres of the Shoup

wetland. The CWA defines dredge spoil and excavated soils as pollutants. @

Flnally, Respondent argues that its excavatlon of the Shoup wetland is permitted by

Court |n|unct|on of the Corps* rule Whlch prohibited, without a permit, apparently
any sidecasting in a waterway when dredged material was being removed from the
site. That rule was not at issue in this proceeding. Moreover, there is no evidence
that Respondent removed the dredged material from the site and intended to leave
only that that fell back into the waterway. All of the spoil which Respondent
dredged or excavated was redeposited in the waterway. It was intended to, and did,
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change the use of the land from wetland to farmland.

PENALTY

penalty of $125.000. Section 309 (g) (3) directs that "the nature., circumstances,
extent and graV|ty of the vnolatlon, or violations, and, W|th respect to the

amount of any penalty to be assessed. In addition, Consolidated Rule of Practice

22.27(b rovides that "if the Presiding Officer decides to assess a penalt

different in amount from the penalty proposed in the complaint, the Presiding
Officer shall set forth in the initial decision the specific reasons for the

increase or decrease." 40 C.F.R. § 22.27(b). &)

Complainant asserts that the facts of this case. when considered in light of the
statutory penalty factors and the need for deterrence, warrant the imposition of a
penalty of $90,000. Respondent maintains that the proposed penalty is
unconscionable and inappropriate based on the facts of the case, but offers no
argument in support of its contentions.

Nature and Circumstances of the Violation

Complainant”s penalty Wltness Greg Carlson explained the nature and C|rcumstances

Shoup site., Respondent discharged 2900 cubic yards of dredged spoil into a wetland,
which is a "water of the United States' as that term is defined in EPA and Corps of
Engineers requlations. The dredged spoil was discharged without a permit issued by

the Corps of Engineers pursuant to section 404 of the CWA and therefore constituted
a discharge of pollutants into the waters of the United States in violation of CWA

Extent of the Violation

The record establishes that the extent of Respondent®s violation was significant.
Respondent®s discharge of at least 2900 cubic yards of dredged spoil in July of
1994 left a footprint of » acre over a 50 to 65 acre area of the Shoup wetland. The
tile system installed by Respondent operated from approximately August 1, 1994, to
October 1, 1995, whlch is apprOX|mately 15 months or 450 days, durlng which time

encompasses the full 15 months or 450 days. Unlted States v. Cumberland Farms of
Conn. Inc. 647 F. Su 1166 1183 D. Mass. 1986 aff"d 826 F.2d 1151 (1st

excess of the statutory cap of $125.,000.

Gravity of the Violation

Testlmony presented at the hearing establlshes the gravity of Respondent”s

perform three critical environmental functions, they provide a unique and fertile
habitat for wildlife: they provide a ''sponge' to moderate the flow of surface water
through the watershed, thereby lessening the risk and extent of flooding: and they
act as a "filter” by slowing the passage of water and allowing some of the
contaminants to drop out and be contained in the wetland substrata. Respondent®s

actions compromised the Shoup wetland"s ability to perform all three of these
critical environmental functions.
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by the State of Wisconsin, the GHRA and the Beaver Dam River Priority Watershed
Project. The GHRA seeks to recover and restore wetland and grassland habitat for
wildlife populatlons that have decllned as Wetland areas have dlsappeared The

Carlson testified that unauthorized conversion of the Shoup wetland would
exacerbate the problems that these programs seek to remedy.

Finally, the testimony of Lynn Hanson and Mark Sesing of the Wisconsin Department
of Natural Resources detailed the impact of unauthorlzed conversion of the Shoup

represents the traditional core habitat of duck and pheasant populations in the
area He stated that apprOX|mately 50% of the wetlands in the area have been Iost,

affects the depth at which aquatic plants can grow and leads to algal blooms, both
of which have a negative impact on the lake as a habitat for fish and wildfowl.

Respondent®s Ability to Pay

information report from Dun and Bradstreet Corporation, Respondent is financially
healthy and able to pay the proposed flne The report |nd|cated that in 1996

timely fashion. While Respondent stated that it does not provide information to Dun
and Bradstreet., Respondent did not offer any testimony contradicting Complainant®s
assertion of its ability to pay.

History of Prior Violations

no prior adjudicated violations of the CWA.

Culpabilit

The hearing record reflects a high degree of culpability on the part of Respondent.
Respondent has been in the drainage business for more than thirty vears: activities
affecting wetlands have been regulated since 1975. As Slinger admitted, customers
engage his company when they have wet property that they want drained. Although his
answers were vague and evasive, Slinger testified that Respondent performed
somewhere between ten and thirty tile installations in each of the last several
vears. As an experienced., long time operator in a highly regulated activity,
Respondent should have been aware of the need to seek a permit for the work done on
the Shoup property.

Compounding Respondent®s culpability., the record establishes that Respondent was
aware of the wetland regulatory scheme and its possible application to his drainage
constructlon activities but chose to ignore it. Ietter from the Corps of

put Respondent on notice that his drainage construction activities constituted
discharges of dredged materials into wetlands and required a permit from the Corps,
and could V|olate section 301 of the CWA. In spite of such notice Respondent

Shoup wetland.

Economic Benefit
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is negligible.

Other Factors as Justice May Require

In asserting that the proposed penalty is inappropriate and unconscionable based on
the facts of the case., Respondent appears to be arguing that if any penalty is to
be assessed. justice requires that it be lower than the proposed amount.
Respondent, however, presents no argument in favor of such a reduction.

To the contrary., the record indicates that Respondent®s actions have either been
taken into account in fashioning the proposed penalty or militate against any
reduction in the proposed penalty for ''other factors as justice may require.' On
one hand, Carlson testified that Respondent®s restoration of the site, a factor
that can result in a lower gravity assessment, was taken into consideration in
assessing the gravity of Respondent®s violation. On the other hand, Carlson
testlfled that Respondent was uncooperatlve and evaS|ve in _response to

Respondent refused to provide a list of other tiling projects it had undertaken in
the ten years prior to the request. Carlson further testified that a renewal of the
request again met with no response. Slinger"s hearing testimony on this question,
as already detailed, was equivocal.

Based on the foregoing it is determined that Complainant has demonstrated ursuant

to CWA 309 3 that the proposed penalty of $90.000 is appropriate and
supported by the record.

ACCORDINGLY, 1S ORDERED that Respondent 1S ASSESSED a penalty of $90,000 for

cashier®s check payable to Treasurer, United States of America, and mailed to:

U. S. EPA. Reqion V
Regional Hearing Clerk

The First National Bank of Chicago
P.O. Box 70753

Chicago. 1l1linois 60673

after entry of the final order may result in the assessment of interest on the
civil penalty. 31 U.S.C. 8§ 3717: 4 C.F.R. § 102.13.

Environmental Appeals Board is taken from it by a party to this proceeding or (2
the EnV|r0nmentaI Appeals Board elects, sua sponte, to review this |n|t|al

part 1€S.

Edward J. Kuhlmann
Administrative Law Judge

September 14, 1998
Washington, D. C.
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1. Complainant is represented by Robert S. Guenther, Esq. and Eva Hahn, Esq. and
Respondent is represented by Gary R. leistico.

2. Wetlands, such as the Shoup wetland, are a habitat for important animal and plant
species., provide water retentlon for flood control and filtration of surface waters

3. The testimony indicates that the destruction of the wetland in this case resulted
in the destruction of wildlife habitat., increased risk to downstream landowners of
increased flood heights or peak flood heights, destroyed the ability of the wetland
to properly filtrate pollution and increased erosion.

4. The reason behind the statutory requirements is illustrated by the record. The
wetland drained by the Respondent was located in a depression area in the glaciated
landscape where the uplands, or drumlins, are farmed. The sponge of the wetland
filters out pollutants, such as sediments and any associated contaminants that flow
off the upland farming areas. According to Carlson,., it is probable that the layers
of the filter removed by the Respondent contain the contaminants of farming which
have now been brought to the surface and introduced into the surface water.

addltlon to the factors enumerated in the statute., any civil penalty guidelines
issued under the statute. The Agency has not issued any civil penalty guidelines
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